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MEMO TO: Donald Guzman, Chair
Committee of the Whole

FROM: Richard B, Rost, Deputy Corporation Counsel ﬁ/‘

SUBJECT: LITIGATION MATTERS - Settlement of Claims and Lawsuits
(COW-1) Auwahi Wind Energy v. County of Maui; Tax
Appeal Case No. 13-1-0302

Our Department respectfully requests the opportunity to
present information to the Committee of the Whole and to discuss
settlement options with regard to the above-referenced lawsuit.

This matter is time sensitive, as the case was stayed but the
stay has expired, and litigation will be commencing again shortly
if the matter is not resolved.

Copies of the Resolution authorizing settlement and Notice of
Tax Appeal are attached.

It is anticipated that an executive session may be necessary
to discuss questions and issues pertaining to the powers, duties,
privileges, immunities and liabilities of the County, the Council,
and the Committee.

We request that a representative from Department of
Finance be in attendance during discussion of this matter. Should
you have any gquestions or concerns, please do not hesitate to
contact me. Thank you for your anticipated assistance in this

matter.

cc: Danny Agsalog, Director of Finance



Resolution

AUTHORIZING SETTLEMENT OF AUWAHI WIND ENERGY, LLC
V. COUNTY OF MAUI, TAX APPEAL CASE NO. 13-1-0302

WHEREAS, Appellant Auwahi Wind Energy, LLC filed a tax appeal in the
Tax Appeal Court for the State of Hawaii, Tax Appeal Case No. 13-1-0302,
against Appellee County of Maui, claiming that the real property tax assessed for
Appellant’s property was improper; and

WHEREAS, the County of Maui, to avoid incurring expenses and the
uncertainty of a judicial determination of the parties' respective rights and
liabilities, will attempt to reach a resolution of this case by way of a negotiated
settlement; and

WHEREAS, the Department of the Corporation Counsel has requested
authority to settle this case under the terms set forth in an executive meeting
before the Committee of the Whole; and

WHEREAS, having reviewed the facts and circumstances regarding this
case and being advised of attempts to reach resolution of this case by way of a
negotiated settlement or Offer of Judgment by the Department of the Corporation
Counsel, the Council wishes to authorize the settlement; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:



Resolution No.

1. That it hereby approves settlement of this case under the terms set
forth in an executive meeting before the Committee of the Whole; and

2. That it hereby authorizes the Mayor to execute a Release and
Settlement Agreement on behalf of the County in this case, under such terms
and conditions as may be imposed, and agreed to, by the Corporation Counsel;
and

3. That it hereby authorizes the Director of Finance of the County of
Maui to satisfy said settlement of this case, under such terms and conditions as
may be imposed, and agreed to, by the Corporation Counsel; and

4. That certified copies of this resolution be transmitted to the Mayor,
the Director of Finance, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

RICHARD B. ROST
Deputy Corporation Counsel
County of Maui
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APPELLANT AUWAHI WIND ENERGY LLC’s NOTICE OF APPEAL TO THE
TAX APPEAL COURT FROM BOARD OF REVIEW

Pursuant to Hawai‘i1 Revised Statutes (“HRS™) § 232-17 and Rule 2 of the Rules of the
Tax Appeal Court of the State of Hawai‘i, Taxpayer-Appellant Auwahi Wind Energy LLC
(“Auwahi”) submits this notice of appeal and states as follows: |
BACKGROUND
1. Auwahi has a business address of 101 Ash Street, San Diego, California 92101.
Auwahi appeals from the Decision and Order filed September 13, 2013 (the “Decision and
Order™), by the County of Maui, Real Property Assessment Division, Board of Review (the

“Board of Review”). A true and correct copy of the Decision and Order is attached hereto as



Exhibit A. Attached hereto as Exhibit B is a true and correct copy of the assessment information
for the property from the County of Maui, Real Property Tax Division.

2. This case concerns real property taxes for tax year 2013.

3, The property is located at Ulupalakua Ranch on the southeast coast of Maui and
identified by Tax Map Key No. (2) 1-9-001-006 (the “Property”). The Property is leased by
Auwahi from Ulupalakua Ranch, Inc. Under the lease, Auwahi is required to pay certain real
property taxes for the Property and the term of the Lease is greater than fifteen years.

4, The County of Maui (the “County”) has incorrectly classified wind turbines and
towers (“Turbines”) located at the Property as “real property.” The County assessed the land
value at $449,400 and the building value at $84,766,300, for a total assessed value of
$85,215,700. See Ex. B at 1. Of the $84,766,300 building vé.]ue, $84,173,200 is attributable to
the Turbines. See id. at 2.

S. Given that the County’s 2013 tax rate for buildings on agricultural zoned land is
$6.05 per $1,000 of net taxable assessed valuation,! the amount of real property taxes in
controversy for tax year 2013 based on the Turbines is $509,247.86 ($84,173,200 + $1,000 =
$84,173.20; $84,173.20 x $6.05 = $509,247.86).

6. Just like the County, in its Decision and Order, the Board of Review determined
that the land value was $449,400 and the building value was $84,766,300, for a total assessed

value of $85,215,700.
7. Auwahi’s position is that the Turbines are not properly classified as “real

property” and that the building value should therefore be reduced by $84,173,200. With that

! See Maui County Council Resolution No. 13-60, available at http://hi-
mauicounty.civicplus.com/documents/3/38/tax%20rate%202013-14_201306131943259520.pdf
(last visited Sept. 27, 2013).



reduction, the buiiding value would be $593,100, for a total assessed value of not more than
$1,042,500.

8. To date, the amount of court costs paid by Auwabhi total $100.00.

AUWAHY'S TURBINES ARE NOT “REAL PROPERTY” UNDER THE MCC.

9. This court has already ruled that wind turbines and towers are not “real prop;:rty”
under the Maui County Code (“MCC”). Specifically, the Court ruled that, “as a matter of law,
the towers and turbines which are located on the subject property are not within the definition of
‘real property’ for purposes of the real property tax.” In re Kaheawa Wind Power, LLC, Case
No. 10-1-1246 (Haw. Tax App. Ct.).

10. Auwahi’s Turbines are “machinery” or “equipment.”

11.  Auwahi’s turbines are mounted on towers, which are bolted onto poured concrete
foundation slabs. Auwahi’s Turbines can be unbolted and removed without any harm to either
the equipment or the land.

12.  Auwahi’s Turbines are not necessary to the utility of the land.

13. The Turbines could only be used for the particular business of a wind farm. They
are devoted entirely to the business conducted on the Property. The Turbines are not integrated
with and of permanent utility to the land regardless of future use.

14, In fact, if the land were devoted to any use other than the electricity-generation
business, the Turbines would simply get in the way. The Turbines would have no significant
value to someone other than another wind farmer. If some other business were to use the
Turbines, the cost to operate and maintain them would be much too high to make economic
sense. Further, because wind conditions can vary, sometimes unpredictably, the Turbines cannot

guaranty a steady flow of electrical power. At times, due to either lack of wind or wind in excess



of the Turbines’ maximum capacity, the Turbines have to be shut down. Thus, if someone
wanted to use the Turbines as a source of electrical power to be used on the Property itself, the
Turbines would not be a reliable source of continuous and steady power.

15. Auwahi’s Turbines were not intended to be permanent additions to the land.

16. The Turbines were installed with a view of serving a business purpose, not with a
view of permanence.

17.  The very nature of the Turbines’ function requires that they be movable for
purposes of the electricity-generation business in the event that the wind conditions changed in
the area. Auwahi expects to repair, modify, or possibly upgrade the Turbines for its business.

18.  The Turbines can be unbolted and removed without any harm to either the
equipment or the land. The reason the Turbines are bolted to concrete foundations is to stabilize
the Turbines for use in the wind-farm business. The Turbines were not built on-site from
construction blueprints. Instead, they were purchased as commercially available hardware with
some assembly required. The turbines came with an instruction booklet from the manufacturer.
Auwahi did not have to obtain a building permit, or submit plans and drawings, for the Turbines.

19.  Under Auwahi’s lease for the Property, Auwahi may remove the Turbines at any
time. And, upon termination of the lease, Auwahi must remove the Turbines from the premises.

20. Any uncertainty as to whether the Turbines qualify as “real property” must be
resolved in failor of Auwahi.

21. Concluding that the Turbines are personal property, and not real property,
promotes uniformity and consistency in the tax laws, given that the state and federal taxing

authorities have already so concluded.



THE TURBINES ARE NOT “REAL PROPERTY” UNDER THE
HAWAI‘I CONSTITUTION

22. The assessment is not only invalid under the MCC, but also under the Hawai‘i
Constitution.

23, Article III, Section 3 of the Hawai‘i Constitution grants the County authority to
tax “real property” and matters specifically delegated by the legislature. All remaining taxing
authority is reserved to the State.

24.  For the reasons already stated, the Turbines do not qualify as “real property.”
Because the Turbines are not “real property” and the assessment imposes taxes on the Turbines
as “real property,” it follows that the assessment is illegal under the Hawai‘i Constitution.

THE REAL PROPERTY ASSESSMENT VALUE SHOULD BE REDUCED
TO NOT MORE THAN $1,042,500.

25.  Based on the County’s erroneous classification of the Turbines:

a. The total assessment value exceeds more than twenty percent of the total
market value of the “real property.” The County assessed the total value of the Property at
$85,215,700, made up of a land value of $449,400 and a building value of $84,766,300. Of the
building value, $84,173,200 is attributable to the Turbines. When the Turbines’ value is removed
from the equation, the correct total assessment value of the “real property” is not more than
$1,042,500 for the 2013 tax year. See MCC § 3.48.605(A); HRS § 232-3(1).

b. The assessment creates a lack of uniformity or inequality, brought about
by inability of the methods used or error in the application of the methods to the property
involved. See MCC § 3.48.600(B); HRS § 232-3(2).

c. The assessment is illegal based at least on the MCC and the Constitution

of the State of Hawai‘i. See MCC § 3.48.600(D); HRS § 232-3(4).



WHEREFORE, Auwahi respectfully requests that the Court enter judgment:

A. Determining that the real property assessment value for the Property for tax year
2013 is reduced to not more than $1,042,500.

B. Ordering that the County’s 2013 real property tax assessments be amended such
that the assessment value for the Property for tax year 2013 is not more than $1,042,500.

C. Ordering a refund of any and all amounts paid on, or with respect to, the
challenged portion of the assessment for tax year 2013, together with interest as provided by law.

D. Granting all other and further relief as the Court deems just and proper.

DATED: Honolulu, Hawai‘i, October 8, 2013.

CADES SCHUTTE
A Limited Liabjlity Law Partnership

VITO GALATI
CHRISTOPI}!ER T. GOODIN

Attorneys fog Taxpayer-Appellant
AUWAHI WIND ENERGY LLC




ALAN M. ARAKAWA ' DANILO F. AGSALOG

Mayor REAL PROPERTY ASSESSMENT DIVISION Director of Finance
BOARD OF REVIEW BRUCE ERFER
Chair, Board of Review

In the Matter of the Tax Appeal of: Tax Map Key No.:  (2) 1-9-001-006-0000

AUWAHI WIND ENERGY LLC

C/O VITO GALATI Case No.: 13013138

1000 BISHOP ST., STE 1200

HONOLULU, HI 96813

DECISION AND ORDER: Having heard the above entitled appeal and having considered the evidence
presented thereon, the Board of Review (“Board”) has determined that the classification and value of the
property as of January 1,2013 is:

Land Classification: 500

AGRICULTURE
VALUE EXEMPTION NET TAXABLE
Building/Improvements $84,766,300 $0 $84,766,300
Land $449.400 $0 $449,400
Total $85,215,700 $0 ‘ $85,215,700

Upen consideration of all the facts before the Board, the board has ruled as follows:

EVIDENCE PRESENTED BY THE APPELLANT DOES NOT DEMONSTRATE THAT THE
APPELLANT IS ENTITLED TO AN ADJUSTMENT.

Other Reasons/Board Notes:

FINDINGS OF FACT:

1. Ifit should later be determined that any of these Findings of Fact should be properly deemed
Conclusions of Law, the Board so concludes on those legal issues.

2. The Board met on August 21, 2013 to consider Appellant’s Real Property Tax Appeal (“Hearing”).

3. Appellant’s lawyer, Vito Galati, appeared at the Hearing and presented oral and written evidence.

4. County of Maui Corporation Counsel, Richard Rost, appeared at the Hearing on behalf of the
Department of Finance and presented oral testimony, written evidence and an Appeal Report to the Board
on the subject property.

5. County of Maui Corporation Counsel, Richard Rost, recommended sustaining the original land and
building values for 2013.

CONCLUSIONS OF LAW:

1. Ifit should later be determined that any of the Conclusions of Law should be properly deemed
Findings of Fact, the Board so finds as to those facts.

2. The Board shall hear all disputes between the Director of Finance (“Director”) and any taxpayer in all
cases in which appeals have been duly taken. §3.48.625(A), Maui County Code (“MCC”).

3. The Board shall have the power and authority to decide all guestions of fact and all questions of law,
excepting questions involving the Constitution or laws of the United States, necessary to the
determinations of objections raised by the taxpayer of the County in the notice of appeal; provided that
the Board shall not have power to determine or declare an assessment illegal or void. Without prejudice
to the generality of the foregoing, the Board shall have power to allow or disallow exemptions pursuant to
law whether or not previously allowed or disallowed by the Director and to increase or lower any
assessment. §3.48.625(B), MCC.

EXHIBIT A



4. The board and each member thereof in addition to all other powers shall also have the power to
subpoena witnesses, administer oaths, examine books and records, and hear and take evidence in relation
to any subject pending before the board. §3.48.645, MCC.

5. In respect of any tax imposed or assessed under this chapter, the administration of which is within the
scope of the director’s duties and except as otherwise specifically provided in the law imposing the tax,
the notices of assessments, records of assessments, and lists or other records of payments and amounts
unpaid prepared by or under the authority of the director, or copies thereof, shall be prima facie proof of
the assessment of the property or person assessed, the amount due and unpaid, and the delinquency in
payment and that all requirements of law in relation thereto have been complied with. §3.48.065, MCC.
6. The Board shall base its decision on the evidence before it, and, as provided in section 3.48.065, the
assessment made by the director shall be deemed prima facie correct. §3.48.630, MCC.

7. In the case of a real property tax appeal, no taxpayer shall be deemed aggrieved by an assessment, nor
shall an assessment be lowered or an exemption allowed, unless there is shown:

A. Assessment of the property exceeds by more than twenty percent the assessment of market value used
by the director as the real property tax base; or

B. Lack of uniformity or inequality, brought about by inability of the methods used or error in the
application of the methods to the property involved ; or

C. Denial of an exemption to which the taxpayer is entitled and for which he had qualified; or

D. Illegality, on any ground arising under the Constitution or laws of the United States or the laws of the
State or the ordinances of the county in addition to the ground or illegality of the methods used,
mentioned in subsection B. of this section. §5.48.605, MCC.

8. Assessments for the same year upon other similar property situated in the County shall be received in
evidence upon the hearing. §3.48.630, MCC.

9. In increasing or lowering any real property assessment, the Board shall be governed by this chapter.
§3.48.630, MCC.

10. Unless otherwise provided, every notice, the giving of which by the director is required or authorized,
shall be deemed to have been given on the date when the notice was mailed properly addressed to the
addressee at his last known address or place of business. §3.48.055, MCC.

11. Any taxpayer, who may deem himself aggrieved by an assessment made by the director or by the
director’s refusal to allow any exemption, may appeal from the assessment or from such refusal to the
board of review or the tax appeal court pursuant to section 232-16 of the Hawaii Revised Statutes on or
before April o' preceding the tax year, as provided in this chapter. §3.48.595, MCC.

12. None of the exemptions from taxation granted in sections 3.48.450 through 3.48.465, 3.48.75 through
3.48.500, 3.48.557 and 3.48.558 shall be allowed in any case, unless the claimant shall have filed with the
department of finance, on or before December 31 preceding the tax year for which such exemption is
claimed, a claim for exemption in such form as shall be prescribed by the department. §3.48.410, MCC.
13. Except as otherwise provided in subsection B 0f 3.48.3035, land shall be classified upon consideration
of its highest and best use. §3.48.305(A), MCC.

14. When property is subdivided into condominium units, each unit shall be classified upon consideration
ofits actual use. §3.48.305(C), MCC.

September 13, 2013 W %

Decision Filed: Bruce Erfer, Chair, Board of Review
CERTIFICATION
I hereby certify this to be a true and correct copy of the original document which is on file in the office of
the Director of Finance, County of Maui, Hawaii.

September 13, 2013 W

Date: Gery Madriaga, for Director of Finance

Further Right of Appeal: Decisions of the Board of Review may be appealed to the State of Hawaii, Tax Appeal Court
pursuant to Chapter 232, Hawaii Revised Statutes,
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IN THE TAX APPEAL COURT

STATE OF HAWAI‘I

In the Matter of the Tax Appeal CASE NO.
of CERTIFICATE OF SERVICE
AUWAHI WIND ENERGY LLC,
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this day a copy of the foregoing document was

duly served on the person below by U.S. Mail:

PATRICK WONG, ESQ.
Corporation Counsel

RICHARD ROST, ESQ.

Deputy Corporation Counsel

200 S. High Street

Kalana O Maui Building, 3d Floor
Wailuku, Hawai‘i 96793

REAL PROPERTY TAX ADMINISTRATOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16

Kahului, Hawai‘i 96732

REAL PROPERTY TAX ASSESSOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16
Kahului, Hawai‘i 96732

DIRECTOR OF TAXATION

State of Hawai‘i, Department of Taxation
830 Punchbowl Street, Room 221
Honolulu, Hawai‘i 96813



DATED: Honolulu, Hawai‘i, October 8, 2013.

CADES SCHUTTE
A Limited Liability Law Partnership

VoA

VITO GATATI 7
CHRISTOPHER/T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAH]I WIND ENERGY LLC



THE TAX APPEAL COURT OF THE STATE OF HAWAII

IN THE MATTER OF THE TAX APPEAL | TAX APPEAL CASE NO. 1TX 13-1-0302

Of NOTICE OF ENTRY; CERTIFICATE OF
- | SERVICE .
AUWAHI WIND ENERGY LLC

Appellant(s)
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NOTICE OF ENTRY OF NOTICE OF APPEAL TO TAX APPEAL COURT
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Pursuant to the provisions of Rule 4, of the Rules of the Tax Appeal Court of the

State of Hawaii:

NOTICE IS HEREBY GIVEN of the entry of Tax Appeal Case No.

1TX 13-1-0302. Parties shall place the docket number on all papers there after filed

in the case.

DATED: Honolulu, Hawai'i, October 8, 2013

KARIN H. TAKAYAIGA

Clerk of the Tax Appeal Court
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THE TAX APPEAL COURT OF THE STATE OF HAWAII

IN THE MATTER OF THE TAX APPEAL | TAX APPEAL CASE NO. 1TX 13-1-0302
Of

CERTIFICATE OF SERVICE
AUWAHI WIND ENERGY LLC ‘
Appellant(s)

CERTIFICATE OF SERVICE

_ The undersigned hereby certifies that a copy of the foregoing was duly served by
hand delivering or by depositing a copy of the same in the United States Mail postage
prepaid, addressed to the following:

VITO GALATI
CHRISTOPHER T. GOODIN
CADES SCHUTTE ‘

1000 Bishop Street, Suite 1200
Honolulu, Hawaii 96813-4216

Attorneys for Taxpayers, Auwahi Wind Energy LLC

PATRICK K. WONG

CORPORATION COUNSEL
Department of the Corporation Counsel
County of Maui

200 South High Street

Wailuku, Hawaii 96793

Attorney for Appellee

SCOTT K. TERUYA

REAL PROPERTY TAX ASSESSOR
Real Property Tax Assessment Division
200 South High Street

Wailuku, HI 96793

DATED: Honolulu, Hawai'i, October 8, 2013
KARIN H. TAKAYAIGA

Clerk of the Tax Appeal Court



